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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



SIOUX VALLEY HOSPITAL, ) 

a South Dakota non-profit corporation, ) 

) 

) 
Plaintiffs, ) 

) 

) 
vs. ) Civil Action No. 1 :06CV0 1 236-GK 

) 

) 
MICHAEL O. LEAVITT ) 

SECRETARY, DEPARTMENT OF ) 

HEALTH AND HUMAN ) 

) 
Defendant. ) 



CERTIFICATION 



I, Jacqueline R. Vaughn, Attorney Advisor, Centers for Medicare & Medicaid Services, 
Department of Health and Human Services, under authority delegated by the Secretary, 
certify that the documents attached constitute a true and accurate transcript of the official 
file as furnished by the Provider Reimbursement Review Board (PRRB). These 
documents are the record of the PRRB's proceedings and decision, denying the Hospital's 
Request for Reinstatement of Appeal, under Title XVIII of the Social Security Act, as 
amended. 



Date: QjAfjJfr I % 10<><P C> 



Jacqueline R. Vaughn 
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Sioux Valley Hospital 
PRRB Case No. 06-0344 



COURT TRANSCRIPT INDEX 



Page No(s). 



PRRB Letter, dated July 20, 2006, denying Request for 

Reinstatement 1 

Provider's Request, dated June 6, 2006, for Reinstatement, 

Including Motion to Reinstate and Position Paper 2-47 

PRRB Letter, dated May 10, 2006, dismissing Provider's Appeal 48 

PRRB Acknowledgement, dated December 16, 2005, of Hearing 

Request and Notice of Critical Due Dates 49-50 

Providers' Request, dated November 30, 2005, for Hearing, 

With Notice of Program Reimbursement 5 1-56 
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ROVIDER REIMBURSEMENT REVIEW BOARD O^cSws^SifcPA 
2520 Lord Baltimore Drive, Suite L Anjaii Mulchandani-West 

Baltimore MD 21 244-2670 Yvette C. Hayes 

Phone: 410-786-2671 FAX: 410-786-5298 




Refer to: 



CERTIFIED MAIL 



Sioux Valley Hospital 
James G. Tomlinson 
11305 West 18 th Street 
P.O. Box 5039 
Sioux Falls, SD 571 17 5039 
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Re: Sioux Valley Hospital, Provider 43-0027, FYE 4/30/2003, Case No. 06-0344 

Dear Mr. Tomlinson: 

The Provider Reimbursement Review Board ("Board") has reviewed the above-captioned 
appeal in response to your June 6, 2006 reinstatement request. We note this case was 
dismissed for failing to certify the filing of its preliminary position paper with the 
Intermediary. 

You indicated in your reinstatement request that due to an unfortunate miscommunication 
between the Provider and its own reimbursement consultant your acknowledgement and 
critical due date letter was somehow misplaced. The Board considers this an 
administrative oversight which is not an adequate basis upon which to reinstate this 
appeal. It is the Provider's responsibility to maintain its records and timely respond to 
the deadlines established by the Board. Since the Provider failed to timely file its 
preliminary position paper, the Board finds that the appeal was properly dismissed and 
hereby denies your request for reinstatement. 



Board Members Participating 
Gary B. Blodgett, DDS 
Elaine Crews Powell, CPA 
Anjaii Mulchandani-West 
Yvette C. Hayes 
Suzanne Cochran, Esq. 



For the Board: 




ie Cochran, Esq. 
tairperson 



cc: Cahaba Government Benefit Administrators 
Craig Mateer, Unit Manager 
400 East Court Avenue, P.O. Box 14537 
Des Moines, IA 50306 



Wilson C. Leong 
BC & BS Association 
225 North Michigan Avenue 
Chicago, IL 60601-7680 
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1305W18THST 
PO BOX 5039 
SIOUX FALLS SD 57117-5039 

Phone: (605)333-1000 
www. siouxvaiiey. org 



Certified Mail 



June 6, 2006 

Ms. Suzanne Cochran, Esq. 

Chairperson 

Provider Reimbursement Review Board 

2520 Lord Baltimore Drive, Suite L 

Baltimore, MD 21244-2670 
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Re: Provider Name: 

Provider Number: 
PRRB Case Number: 
Fiscal Years Ended: 
Final Position Paper 

Dear Ms. Cochran: 



Sioux Valley Hospital 
43-0027 *, 

04-30-2003 H/olyltfe 



Enclosed, please find a copy of the Provider's position paper and a motion to reinstate the 
above referenced appeal. 

If you have any questions, please feel free to contact me at (605) 333-7220. 



Sincerely, 





ames G. Tomlinson 
Director of Reimbursement 



Cc: Mr. Wilson C. Leong, Director, BCBSA, 225 N, Michigan Avenue, Chicago, IL 
60601 (w/o end.) 

Mr. Craig Mateer, Unit Manager, Provider Audit & Reimbursement, Cahaba 
Government Benefit Administrators, 400 East Court Avenue, P.O. Box 14357, 
Des Moines, IA 50306-3537 (w/encl.) 

Enclosure 



Accredited by the Joint Commission on Accreditation of Healthcare Organizations 



Case -L06-CV-01 236-GK Document 5-2 Filed 1 0/1 0/2006 Page 5 of 57 



BEFORE THE 



PROVIDER REIMBURSEMENT REVIEW BOARD 



In the Matter of: 

SIOUX VALLEY HOSPITAL 

Fiscal Year Ended: 
April 30, 2003 

Provider No.: 

43-0027 



PRRB Case No. 06-0344 



PROVIDER'S MOTION TO REINSTATE 



James G. Tomlinson 
Sioux Valley Hospital 

1305 West 18 th Street 
P.O. Box 5039 
Sioux Falls, SD 57117-5039 
Telephone: (605) 333-1000 
Facsimile: (605) 333-1982 
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I. INTRODUCTION 

Sioux Valley Hospital, a non-profit 490+ bed hospital located in South Dakota and 
owned by Sioux Valley Hospital and Health System ("Provider") hereby requests that the 
Provider Reimbursement Review Board ("PRRB" or "Board") reinstate the Provider's above- 
captioned individual Medicare appeal. By a letter dated May 10, 2006, the Board dismissed the 
Provider's appeal because the Provider failed to submit a preliminary position paper to Cahaba 
Government Benefit Administrators ("Intermediary"). Although the Provider missed this 
deadline by a few weeks, there has been no harm or disadvantage to the Intermediary, as the 
issues involved in this appeal all pertain to disproportionate share ("DSH") payments and are 
very familiar to the Intermediary. Further, the nature of the issues was made clear in the 
Provider's appeal letter. 

II. PROCEDURAL HISTORY 

For its fiscal year ended April 30, 2003 ("FYE 4/30/03"), the Intermediary issued a notice 
of amount of program reimbursement ("NPR") to the Provider on September 8, 2005, In 
response to the NPR, on November 30, 2005, the Provider timely submitted to the PRRB a 
detailed and specific appeal of various Intermediary adjustments, 1 The appeal issues all pertain 
to DSH payments and are not unique issues. 

The Provider's appeal letter included a detailed list of the appeal issues, a list of the 
specific adjustments disputed, a sufficient factual background, the Provider's position on those 
issues, citations to regulations and manuals, and reimbursement impacts for each appeal issue. 
Furthermore, the Provider sent this detailed appeal letter to the Board and to the Intermediary. 



See Provider's Notice of Appeal, attached hereto as Exhibit A. 
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On December 16, 2005, approximately two weeks after the Provider sent its appeal letter, 
the PRRB sent an acknowledgment letter with position paper deadlines. The PRRB set a April 1 , 
2006 deadline for the Provider's preliminary position paper and a June 1, 2006 deadline for the 
Intermediary's preliminary position paper. The acknowledgement letter further indicated that the 
parties' final position papers would be due to the PRRB on or before August 1, 2006. Finally, 
the PRRB's acknowledgment letter established December, 2006 as a "tentative month" for a live 
hearing of this matter. 

Due to an unfortunate miscommunication between the Provider and its own 
reimbursement consultant that was assisting with the Provider's DSH issues, the Provider failed 
to provide a preliminary position paper to the Intermediary, and on May 10, 2006, approximately 
one and one-half months after the Provider's preliminary position paper was due, the PRRB 
dismissed the Provider's appeal for such failure. 

As discussed below, while the Provider will necessarily incur substantial harm should it 
lose the right to pursue its monetary claims pursuant to its FYE 4/30/03 cost report, no 
cognizable harm or prejudice will result to the PRRB or to the Intermediary from reinstatement 
of this matter. 
III. BASES FOR REINSTATEMENT 

A. The PRRB has the Explicit Authority to Reinstate the Provider's Appeal 

Pursuant to paragraph XIII(b) of the PRRB instructions, the PRRB has the explicit 

authority to reinstate an appeal dismissed by the Board, and specifically to reinstate an appeal for 

a Provider's failure to comply with PRRB procedures: 

The Board may consider provider requests to reinstate an appeal 
that has been dismissed. . .If you are requesting reinstatement 
because the Board dismissed your appeal for failure to comply 
with its procedures, you must explain in detail the reasons why you 
failed to comply. In general, this means the reasons you missed a 



IT 
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position paper due date. . . .Your request for reinstatement must 
specifically identify the issues you want reinstated, and you must 
provide the document or information that you did not submit 
timely, causing your appeal to be dismissed. The Board will then 
consider your reinstatement request. 

Under the current arrangement between the Provider and its own independent 

reimbursement consultant, every dispute the Provider faces over Medicare reimbursement is sent 

by the Provider to its consultant for evaluation. Unfortunately, at some point during the 

pendency of this appeal, the PRRB acknowledgement letter was misplaced. It is not even known 

who misplaced the letter. Be it the Provider or the consultant, this occurrence was purely 

accidental and by no means was a result of bad faith or intention. Accordingly, the Provider has 

concurrently submitted a copy of the Provider's position paper with this Motion, and, pursuant to 

the above referenced instruction, the Provider respectfully requests that the Board exercise its 

authority to reinstate the issues stated in the Provider's Notice of Appeal: the SSI Proxy 

Determination, the Determination of Medicaid Percentage (Eligible Days), and the General 

Assistance Days. 

B. The PRRB Should Exercise Its Authority to Reinstate This Case Because No 
Party Was Prejudiced by the Provider's Failure to Submit a Preliminary 
Position Paper and Any Technical Violation of the PRRB's Instructions is 
Rectified Herein, Well in Advance of the Final Position Paper Deadline and 
the Live Hearing. 

As of the date of submission of this Motion, the Provider has multiple Medicare Appeals 
pending with the PRRB that address the same issues addressed in this appeal. All of these other 
appeals have either been "placed in abeyance" or are planned to be "placed in abeyance" by the 
PRRB. 2 Each of these appeals is being held as such until the State of South Dakota provides to 



2 The following appeals have already been placed in abeyance by the PRRB: Case No.: 
98-0623 (FYE 04/30/93); Case No.: 98-0622 (FYE 04/30/94); Case No.: 98-0621 (FYE 
04/30/95); and, Case No.: 99-1238 (FYE 04/30/96). It is the intention of the PRRB to also place 
(footnote continued) 
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the Provider (and other similarly situated providers) documentation relating to Medicaid eligible 
days. Unlike most other states, South Dakota has not devised a process to properly match 
provider data to confirm which of the Provider's days were associated with treatment of 
Medicaid-eligible patients. The Provider's consultant has been working with South Dakota to 
devise a process that will be acceptable to the Intermediary. As a result, even if the Provider 
timely submitted its preliminary position paper and complied with all other applicable deadlines 
relevant to this matter, this case would still be placed in abeyance pending the State of South 
Dakota's release of the above referenced documents. 

Further, in regard to the issue pertaining to the DSH Medicare Percentage, this case, 
along with the others, will be placed in abeyance pending the outcome of the Baystate Medical 
Center case, which, it is anticipated, will be appealed to court. Accordingly, none of the parties 
involved herein, including the PRRB, will be prejudiced in any way from reinstatement. 

As with federal court procedural deadlines, mistakes, inadvertence, and negligence can 

and should be excused under certain circumstances. In particular, Federal Rule of Civil 

Procedure ("FRCP") 60(b), provides for forgiveness of procedural (as well as other) errors in 

certain circumstances: 

On motion and upon such terms as are just, the court may relieve a 
party or a party's legal representative from a final judgment, order, 
or proceeding for the following reasons: (1) mistake, inadvertence, 
surprise, or excusable neglect ... or (6) any other reason justifying 
relief from the operation of the judgment. The motion shall be 
made within a reasonable time, and for reasons (1), (2), and (3) not 



the following appeals in abeyance: Case No.: 00-3639 (FYE 04/30/97); Case No.: 01-2566 (FYE 
04/30/98); Case No.: 02-2126 (FYE 04/30/99); Case No.: 03-0853 (FYE 04/30/00); Case No.: 
04-0666 (FYE 04/30/01); and, Case No.: 05-0735 (FYE 04/30/02). 
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more than one year after the judgment, order, or proceeding was 
entered or taken. 3 

While the PRRB is not required to follow Eighth Circuit precedent, the Eighth Circuit, 
under whose jurisdiction the Provider falls, has recently considered nearly the identical issue as 
presented here. In Johnson v. Dayton Electric Manufacturing Company, 4 due to an unfortunate 
miscommunication, a party failed to timely file an answer to plaintiffs complaint. In response, 
plaintiff filed an entry of default which the district court upheld. 

On appeal, the Eighth Circuit reiterated the United States Supreme Court's holding in 
Pioneer Inv. Servs. v. Brunswick Assoc. Ltd Partnership, 5 that for purposes of FRCP 60(b), 
"excusable neglect" includes "late filings caused by inadvertence, mistake or carelessness." 6 
Furthermore, the Johnson court restated that whether such conduct is "excusable" is an equitable 
determination that "tak[es] account of all relevant circumstances surrounding the party's 



omission." 



Using the four factor analysis enunciated in Pioneer Inv. Servs., the Johnson court 

reiterated that in deciding whether to grant relief from a missed deadline as a result of "excusable 

neglect" under Rule 60(b)(1), four factors should be considered: 

(1) the danger of prejudice to the opposing party; (2) the length of 
the delay and its potential impact on the proceedings; (3) the 



3 See Fed. R. Civ. Proc. 60(b); if a Rule 60(b) Motion filed a year after the judgment is 
considered within a reasonable time in the federal courts, then the Provider urges the PRRB to 

deem this Motion, filed weeks after the date of the PRRB's dismissal, to be within a 

reasonable time. 

4 Johnson v. Dayton Electric Manufacturing Company, 140 F.3d 781 (8 Cir. 1998), 
attached hereto as Exhibit B. 

5 Pioneer Inv. Servs. v. Brunswick Assoc. Ltd Partnership, 507 U.S. 380 (1993). 

6 Johnson, 140 F.3d at 784, citing to Pioneer Inv. Servs., 507 U.S. at 388, 395. 
'Id 
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reason for the delay; and (4) whether the movant acted in good 
faith. 8 

In light of these factors, the Johnson court held that under the present circumstances, 

...we have a good faith, relatively brief default in the filing of an 
initial pleading, caused by poor communication... and cured within 
one day once [the party in error] learned of its mistake. Without 
attempting to fix blame, the combined conduct of [the party in 
error] was careless, risking precisely the adverse result rendered by 
the district court. But it was not contumacious) it did not exhibit 
an intentional flouting or disregard of the court and its 
procedures, and it only briefly delayed the litigation. Thus, while 
we do not approve of this sort of cavalier approach to litigation, 
we conclude that [the party in error] was guilty of only a 
marginal failure for which relief from default should be granted 
if it has a meritorious defense and [the other party] will not 
suffer significant prejudice, (emphasis added). 9 

Accordingly, the Eighth Circuit reversed the holding of the lower court and remanded for 
further proceedings . 10 

As in Johnson, the present circumstances weigh heavily in favor of reinstatement. As the 
court in Johnson made clear, "prejudice may not be found from delay alone or from the fact that 
the defaulting party will be permitted to defend on the merits. Setting aside a default must 
prejudice plaintiff in a more concrete way, such as 'loss of evidence, increased difficulties in 
discovery, or greater opportunities for fraud and collusion.'" 11 

Similarly, no concrete prejudice will result here. Through the Provider's appeal, the 
Intermediary was on notice of the precise issues in dispute as well as the Provider's position with 



8 Id., at 784. 
9 Id 

10 Id. 

11 Id., at 785. 
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respect to those issues. Furthermore, the Provider has filed its preliminary position paper along 
with this Motion, as required under the above referenced PRRB instruction, which is still two 
months before the parties 5 final position papers are due. 13 The Intermediary therefore has ample 
time to prepare its own final position paper and will not be disadvantaged in any way by 
reinstatement. 14 

As to the length of the delay and its potential impact on the proceedings, the Provider 
indeed notes that the position paper filed herein is eight weeks late. However, such filing is still 
two months in advance of the final position paper deadline and over six months in advance of the 
tentative month of hearing. 15 Although the preliminary position paper is late, therefore, it is 
certainly not so late as to interfere with the final position paper deadlines nor the hearing date, 
which has not even been set. 

Accordingly, the PRRB's proceedings in this case are not at all impacted by the minor 
delay in the Provider's submission of its position paper. As stated above, there is more than 
sufficient time prior to the tentative hearing month of December, 2006 in which the Intermediary 
can draft and submit one or more position papers. Furthermore, as referenced above, all of the 



I *) 

Interestingly, a provider can add an issue to an appeal up until the commencement of 

the hearing date. 42 C.F.R. § 405.1841(a). Thus, the Medicare regulations certainly contemplate 
a PRRB hearing on issues (added at the last minute) without providing the intermediary the 
benefit of any position paper, let alone a preliminary and final position paper. 

I I 

The Provider recognizes that it is not normally required to file its preliminary position 

paper with the Board, but only to provide it to the Intermediary. However, in compliance with 
PRRB Instruction XIII(b), the Provider has included it with this Motion. 

14 As explained above, the Provider has appealed these same issues in prior fiscal years, 
so the Intermediary is already familiar with the issues. 

15 Given the overall typical length of the Medicare appeals process, a several week delay 
is quite minor indeed. For instance, the Provider submitted its cost report for FYE 4/30/03 in 
September, 2003. The Intermediary took two years to audit that cost report and issue its NPR. 
The hearing in this case will not likely occur for some time, since the PRRB intends to place the 
case in abeyance. 
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Provider's pending reimbursement hearings are currently being held in abeyance. So, even if the 
preliminary position paper was timely filsd by the Provider, each of the parties, including the 
PRRB, would be in the identical temporal position. 

With respect to whether the Provider has acted in good faith, the Provider concedes that 
the fault for failing to send the Intermediary a preliminary position paper lies with the Provider. 
There was somehow a miscommunication with the reimbursement consultant, and as a result, the 
Provider missed the pertinent deadline. As in Johnson, however, the Provider's error was a 
result of carelessness, and at most, negligence. It was not the result of devious or willful 
conduct, nor was it an attempt to circumvent relevant PRRB deadlines. On the contrary, the 
Provider has acted in good faith throughout the instant proceeding, and has articulated a 
supportable and genuine position in challenging the Intermediary's audit adjustments. The 
Provider timely filed its appeal and, from the inception of the appeal, has had every expectation 
that it would be able to pursue (or resolve) its disputes with the aid of the PRRB's process. 

Based on the fact that there will be no delay in the present proceedings for all practical 
purposes, and based on the foregoing discussion of the Supreme Court's and the Eighth Circuit's 
forgiving position on granting relief for excusable neglect, the present circumstances present a 
compelling case for relief. Similar circumstances were enough for the Eighth Circuit to render a 
favorable ruling to the party in error, and the Provider respectfully requests that for the analogous 
reasons as those outlined in FRCP 60(b), the same is sufficient here. 

Alternatively, to alleviate any minimal harm to the Intermediary, the PRRB could allow 
the Intermediary extra time to file its preliminary and final position papers, and could penalize 



16 Indeed, there is ample time prior to the December, 2006 tentative hearing month in 
order to allow the Intermediary extra time to submit one or more position papers. 



8 
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the Provider by only allowing it to submit the one position paper filed concurrently with this 
Motion. 

C. The PRRB Should Reinstate this Matter in Order to Allow a Decision on the 
Merits 

Generally, federal courts have liberally construed procedural rules, such as the FRCP's, 
in favor of reaching the merits of a particular case. See, e.g., Foman v. Davis, 371 U.S. 178, 181 
(1962) ("It is too late in the day and entirely contrary to the spirit of the Federal Rules of Civil 
Procedure for decisions on the merits to be avoided on the basis of such mere technicalities."); 
Klaudt v. United States Dep't of Interior, 990 F.2d 409, 41 1 (8 th Cir. 1993) ("The requirements of 
the rules of procedure should be liberally construed, and mere technicalities should not foreclose 
our consideration of a case on its merits."); Western Sec. Co. v, Derwinski, 937 F.2d 1276, 1281, 
1282 (7 th Cir. 1991) ("Sanctions should be proportioned to the gravity of the misconduct . . . ." 
and "Case law is replete with instances in which the missing of deadlines, whether by 
government agencies subject to statutory deadlines or by private parties subject to deadlines set 
in contracts, does not lead to costly forfeitures."). Federal courts also must consider the "public 
policy favoring disposition of cases on their merits" before dismissing a case for failure to 
comply with a court order. * 7 

As in the federal courts, the PRRB should favor allowing parties to have their Medicare 
disputes decided on the merits. In this case, the Provider would face a very harsh forfeiture of its 
Medicare hearing rights (and possibly significant amounts of Medicare reimbursement) for 
failing to timely comply with a PRRB procedural rule concerning a preliminary position paper 
that was due many months prior to the tentative hearing date. Indeed, if the PRRB was not to 



th 



17 Sanders v. Union Pac. R.R., 154 F.3d 1037, 1040 (9 tn Cir. 1998). 
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reinstate this matter, then the punishment would not fairly match the crime. Accordingly, the 

Provider urges the PRRB to reinstate this appeal in accordance with the federal common law that 

encourages decisions on the merits. 

D. The Provider, For All Practical Purposes, Has Already Satisfied the Position 
Paper Requirement 

Even in the absence of any prejudice to either party, the Provider has arguably already 
satisfied the requirements for a preliminary position paper by submitting a detailed and specific 
request for hearing. This document, which was sent to the PRRB and to the Intermediary, 
clearly and fully sets forth the issues in dispute and the Provider's position with respect to those 
issues. Indeed, in its letter of appeal, the Provider set forth a full explanation of the issues, the 
facts, all relevant citations, and the Provider's position. Further, the Intermediary is already very 
familiar with these issues, as they are not unique to this Provider and have been raised in appeals 
for earlier fiscal years by this Provider. 

Similar circumstances were considered, and favorably determined, by the HCFA 
Administrator in its decision regarding a provider that had its individual appeal dismissed for 
failure to file a "list of issues." 2 In UCSD Medical Center v. Blue Cross & Blue Shield Ass % x% 
the Board had refused to reinstate, and the HCFA Administrator remanded the case to the Board 
for a consideration of the argument (which the HCFA Administrator clearly supported), that the 
Provider had indeed satisfied the "list of issues" requirement by submitting a very detailed list of 
issues in dispute in its initial request for hearing. On remand, the Board reopened the case and 



2 The PRRB procedural rules previously required the provider and intermediary to sign a 
joint list of issues prior to the start of briefing. This requirement was eliminated when the PRRB 
revised its policies effective March 1, 2002. 

18 See UCSD Medical Center v. Blue Cross & Blue Shield Ass% HCFA Adm'r Dec. 
(Sept. 8, 1997), reprinted in [1997-2 Transfer Binder] Medicare & Medicaid Guide (CCH) 

1(45,725. 
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asked the Intermediary to inform the Board whether it agreed with the issues as set forth in the 
Provider's request for hearing. 

As in the recent UCSD Medical Center HCFA Administrator decision, the Provider here 
has, for all practical purposes, satisfied the procedural requirements for a preliminary position 
paper even though the Provider did not submit a document expressly labeled "preliminary 
position paper." From a practical perspective, the only recognizable difference between the two 
cases is that instead of a list of issues, this case involves the submission of a preliminary position 
paper. Nonetheless, the very same arguments with respect to substantial or actual compliance 
apply. 

Along the same lines, the Board instructions provided on the Internet do not set forth any 
requirements for the format or content of a preliminary position paper. 19 Rather, the PRRB 
instructions only require the parties to exchange preliminary position papers, and preliminary 

on 

position papers are expressly not to be submitted to the PRRB (except for the first page). The 

") i 
PRRB instructions only set forth content requirements for final position papers. Thus, from a 

technical standpoint, any communication to the intermediary, in any form and with any content, 

should satisfy the requirement to send the intermediary a preliminary position paper. 

With respect to the appeal issues, the Provider very clearly stated its positions in its 

November 30, 2005 letter of appeal: the Provider's letter clearly sets forth the Provider's name 

and number, fully describes the issues in dispute with specific references to audit adjustment 

numbers, and sets forth concise reimbursement impact computations for each issue appealed. 



19 See PRRB Instructions, Part II.B (the only requirements for the content or format of 
position papers is found under Part II.B.IV entitled "Acceptable Final Position Papers"). 

20 See PRRB Instructions, Part II.B.L 

21 See PRRB Instructions Part II.B.IV. 



ii 1 4 
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Thus, there can be no doubt that the Intermediary knew exactly what the issues were, what the 

Provider's arguments were, and what specific documentation and regulatory provisions were at 

issue. Again, the PRRB does not require a provider to submit documentation or exhibits with a 

preliminary position paper. Rather, the PRRB expects there to be an informal, unregulated, 

dialogue between the provider and its intermediary prior to the final position paper, and such 

conduct has occurred in this case. Given that the Provider has filed a document that reasonably 

frames the issues of this appeal, the Provider therefore urges the PRRB to reinstate this matter. 

E. The PRRB Does Not Have Statutory or Regulatory Authority to Dismiss an 
Appeal for Failure to File a Preliminary Position Paper. 

The Medicare Act grants a provider that is dissatisfied with an intermediary 
determination a hearing before the PRRB. 22 Although Congress granted the PRRB the right to 
make rules and establish procedures, those rules and procedures cannot be inconsistent with the 
Medicare statutes or regulations. To dismiss an appeal for failure to send a preliminary 
position paper to an intermediary therefore violates a Provider's statutory right to a hearing. 

Further, as noted above, the Medicare regulations do not even require a preliminary 
position paper. 24 Indeed, the language of the regulation only notes that the record of a PRRB 
case will "ordinarily include a position paper from the provider . . . ." That language does not 
suggest, even implicitly, a hard and fast rule that a provider must file a position paper. As with 
the statute, the regulations grant providers the right to a hearing if they are dissatisfied with an 



22 See 42 U.S.C. § 1395oo(a). 

23 See 42 U.S.C. § 1395oo(e). 

24 See 42 C.F.R. §405.1853. 

25 Id. 



JLo 
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intermediary determination. Therefore^ dismissal for failure to file a preliminary position paper 
violates the Medicare regulations that grant providers the right to a hearing. 

Importantly, there is no regulatory authority to dismiss a case for failure to meet strict 
procedural deadlines (let alone for failing to file a document that is not even required under the 
regulations). The Centers for Medicare and Medicaid Services ("CMS") certainly knows how to 
grant dismissal authority. 27 Yet, CMS did not grant such dismissal authority to the PRRB for the 
circumstances presented herein. Because the PRRB therefore lacks the authority to dismiss a 
provider's statutory right to a hearing for failure to send a preliminary position paper to an 
intermediary, the Provider requests that the PRRB reinstate this case. 
IV. CONCLUSION 

For all the foregoing reasons, the Provider respectfully requests that the PRRB reinstate 
its FYE 4/30/03 appeal. In light of the Provider's inadvertent mistake in failing to meet the 
Board's deadline for its preliminary position paper, a dismissal is a particularly harsh disposition 
and denies the Provider an opportunity to resolve disputed issues which necessarily involve 
hundreds of thousands of dollars. In light of the Eighth Circuit's recent decision in Johnson in 
which the court considered circumstances nearly identical (and perhaps even more egregious) 
than those present here, reinstatement is merited. The fact that the Provider's position was set 
forth in detail and previously provided to the Intermediary in connection with the appeal 
provides further support for reinstatement, and given the HCFA Administrator's very closely 
related September 8, 1997 decision in connection with UCSD Medical Center, the most equitable 
and efficient course of action is for the Board to reinstate the Provider' s appeal. Finally, the 



26 See 42 C.F.R. §405.1835. 

27 See, e.g., 42 C.F.R. §§ 489.68, 489.69, 489.70 (discussing dismissal of certain 
administrative appeals). 
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PRRB should reinstate because the Medicare statutes and regulations do not grant the PRRB 



authority to dismiss an appeal for relatively minor procedural "noncompliance. 



» 



DATED: June C , 2006 
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EXHIBIT 



Exhibit 1 : Provider's Request for Medicare Appeal for FYE April 30, 2003 dated 
November 30, 2005. 
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Sioux Valley 



CERTIFIED MAIL 

RETURN RECEIPT REQUESTED 



November 30, 2005 



Ms. Suzanne Cochran, Esq: 

Chairperson 

Provider Reimbursement Review Board 

2520 Lord Baltimore Drive, Suite L 

Baltimore, MD 21244-2670 




1305 W 18TH ST 

PO BOX 5039 

SIOUX FALLS SD 57117-5039 

Phone; (605) 333-1000 



Re: Provider Name : SIOUX VALLEY HOSPITAL 

Provider Number \ 43-0027 

Intermediary ; Cahaba Government Benefit Administrators 

Request for Medicare Appeal 

NOTICE OF PROGRAM REIMBURSEMENT 



Notice Date 
September OS, 2005 



Fiscal Year 
April 30, 2003 



Dear Ms. Cochran: 

The hospital respectfully appeals (he under mentioned determinations of the Intermediary contained :in the above 
NPR. 

Issue 1:* Disproportionate Share Payment 

SSI Proxy 

The Provider contends that the Intermediary did not determine Medicare DSH reimbursement in 
accordance with the statutory Instructions at 42 U.S+C+ I395ww(d)(5)(F)(i). Specifically, the provider 
disagrees with the intermediary's calculation of the computation of die disproportionate patient percentage 
set forth at 42 CF.R- 412.l06(b)(2Xi) of the Secretary's regulations. The provider contends that the 
intermediary did not furnish the matching data from which the SSI proxy had been derived, and that this 
validation information has been withheld on the basis of a statement in die commentary to tlie 1995 final 
rale for inpatient PPS. See 60 Fed, Rep. 45811-12 (Sept 1 1995). The statement indicates that the SSI 
eligibility data used for tins DSH calculation is not available to verify provider's disproportionate patient 
percentage because it is protected by the Privacy Act The intermediary cannot support its reliance on a 
statement that occurs in die preamble of a published rale but is not supported by the regulatory text or by 
die authorizing statute. 

A system of records entitled Medicare Provider Analysis and Review ("MEDPAR"), HHS/HCFA/OIS, 09- 
07-009 was published in the Federal Register on August 18, 2000, 65 Fed. Reg. 50548 (August 18, 2000), 
This system of records was purported to establish a system to collect and disseminate die ixdhxraation 
necessary "to recalculate Supplemental Security Income ("SSI") ratios for hospitals that are paid under the 
[Prospective Payment System] and serve a disproportionate share of low-income patients/' Id. This data is 



Accredited by tftd Jofnt Commission on Accreditation of Healthcare Organizations 
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a key convenient in determining whether affected hospitals may be entitled to increased reimbursement 
under Part A of the Medicare program. The regulations impose restrictive conditions that do not permit the 
provider to obtain and reconcile the SSI data maintained by CMS with provider records. Provider therefore 
contends that this is not in conformance with the statutory provisions of DSH reimbursement 

Audited Adjustment # 1 3 
Reimbursement Amount $7(5,300 

Issue 2 % Disproportionate Share Payment 
Medicaid Percentage (Eligible Days) 

The provider contends that the Fiscal Intermediary did not determine Medicare reimbursement for 
.. disproportionate share hospitals (DSH) in accordance with the statutory instructions at 42 ILS.C. 
13°5ww(dX5> (c)(0* Specifically, the provider disagrees with the calculation of the second computation of 
the disproportionate share patient percentage, set forth at 42 CFR 412.106(b)(4) of the Secretary's 
regulations. The intermediary, Contrary to the regulation, failed to include as Medicaid-EEgible Days 
services to patients for Medicaid, as well as patients eligible, for general assistance. 

Audited Adjustment # 13 
Reimbursement Amount: $227,860 

The Provider wilf be personally represented at the requested hearing by its designated representative. 

If you have any questions, please feel free to contact us. 

Sincerely, 




Director of Reimbursement 

cc: Mr. Craig Mateer, Unit Manager, Provider Audit & Reimbursement, Cahaba Government Benefit 
Administrators, 400 East Court Avenue, Des Moines, IA 50309-2017* 

Beau Hultqirist, Senior Auditor, Cahaba Government Benefit Administrators, Provider Audit & 
Reimbursement, 401 Douglas St, Suite 410, Sioux City, IA 51 101 

Mr, Wilson C. Leong, Director, Medicare Appeals, Blue Cross Blue Shield Association 225 N. Michigan 
Avenue, Suite 400, Chicago, DL 6061 L 

Enclosure 
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PROVIDER'S POSITION PAPER 



For Submission to 



PROVIDER REIMBURSEMENT REVIEW BOARD 
BALTIMORE, MARYLAND 



**"*SJ 



\s ■> •> 



PROVIDER 

SIOUX VALLEY HOSPTIAL 
Provider No: 43-0027 
FYE: 04/30/2003 

vs. 






PRRB Case No. 06-0344 



INTERMEDIARY 

Cahaba Government Benefits Administrator 
Provider Audit & Reimbursement 



Submitted By 



SIOUX VALLEY HOSPITAL 

1305 WEST 18™ STREET 

SIOUX FALLS, SD 57117-5039 

(605) 333-1000 
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STATEMENT OF FACTS 



Provider Name : 

Provider Number : 

Intermediary : 

Cost Reporting Period : 

PRRB Case Number : 

Date of NPR : 

Date of Appeal : 

Type of Control ; 

Type of Provider : 
Method of Reimbursement : 

Intermediary Adjustment(s) Appealed : 

Adjustment Name 
Disproportionate Share 

Medicaid Proxy 

SSI Proxy 



Sioux Valley Hospital 



43-0027 



Cahaba Government Benefits Administrator 



04/30/2003 



06-0344 

09/08/2005 

11/30/2005 

Nonprofit 

General Short Term Hospital 

Prospective Payment System 



Est. Medicare 
Reimb. Effect 



$ 227,800 
$ 76,300 
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INTRODUCTION 



) 



Sioux Valley Hospital (Provider) is a Medicare certified, acute care hospital located in Sioux Falls, 
South Dakota. The Provider filed a timely appeal with the Provider Reimbursement Review Board 
and was assigned case number 06-0344. The Intermediary excluded approximately $304,100 in 
settling its cost reports. 



The adjustment amount $304,100 is largely attributable to the Intermediary's exclusion of 
Medicaid eligible days and understatement of the SSI percentage. 
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STATEMENT OF ISSUE 



Whether the Intermediary determined Medicare Reimbursement for Disproportionate Share 
Payments in accordance with the Medicare statute 42 U.S. C. Section 1395ww(d) (5) (F) (vi) (I)? 
The amount in controversy is $304,100. 



The Federal Appellate Courts for the Fourth, Sixth, Eighth and Ninth Circuits held that in 
determining the Medicaid proxy used to calculate Medicare DSH payment, the Secretary was 
required to count all patient days attributable to patients who were eligible for medical assistance 
under a state Medicaid plan regardless of whether the days were actually paid by the state plan. To 
ensure national uniformity in the calculation of the DSH adjustment, HCFA issued Ruling No.97-2 
accepting the decisions of the Federal Appellate Courts. 



The Intermediary has not complied with the abovementioned Circuit Court of Appeals decisions 
and HCFAR 97-2. 



The Provider further contends that the SSI ratio used to determine Medicare Disproportionate 
Share payments is not in accordance with the Provider's underlying records. 
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LAW, REGULATIONS AND PROGRAM POLICY 



Law 



Social Security Act 



Section 1886(d)(5)(F) 



Regulations 



42 C.F.R., Part 412, Subpart H 



Section 412.106 



Program Policy 



Federal Register 



Vol. 51, No. 87/Tuesday, May 6, 1986 

Vol. 51, No. 170/Wednesday, September 3, 1986 



#> t- 
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PROVIDER'S POSITION 



The Provider contends that the Intermediary's determination for Medicare Reimbursement for 
Disproportionate Share Payments was not in accordance with the Medicare statute 42 U.S.C. § 
1395ww(d) (5) (F) (vi) (II). The amount at issue is $304,100. 



Calculation of Medicaid Days 

The Federal Appellate Court for the United States Eastern District of Missouri (in Deaconess 
Medical Center vs. Donna E. Shalala, Secretary of Health & Human Services) affirmed the 
Provider position that all Medicaid eligible days should be included in the calculation of the 
Medicare Disproportionate Share Adjustment. Similar decisions were rendered by the Federal 
Sixth Circuit Court of Appeals (in Jewish Hospital vs. Shalala) and in the Federal Ninth Circuit 
Court of Appeals (in Legacy Emanuel Hospital v. Shalala) . 



In a recent communication regarding the decision of the Ninth Circuit Court of Appeals in Legacy 
Emanuel Hospital & Health Center v. Secretary of Health & Human Services (October 9, 1996), 
HCFA provided instructions to regional offices on counting Medicaid days for purposes of the 
DSH payment: 



The decision in the Eighth circuit court of appeals in Deaconess Health Services Corp was 
consistent with the decision in Legacy Emanuel Hospital & Health Center case with regard to the 

interpretation of the Medicare Statute on the inclusion of Medicaid eligible days in the Medicaid 

5 
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proxy. The Provider then concludes that all Medicaid eligible days should be included in the 
Medicaid proxy as per HCFA's instruction pursuant to the Legacy Emanuel Hospital & Health 
Center case. 



SSI PROXY 

The Intermediary's Disproportionate Share Payment was based on the Supplemental Security 
Income (SSI) ratio published by HCF A/CMS and other statistics determined by the Intermediary. 



The Provider contends that the SSI ratio published by HCF A/CMS was incorrectly computed. The 
Provider serves a significantly disproportionate number of low income, elderly and disabled 
patients. The SSI ratio computed by HCF A/CMS for Sioux Valley Hospital did not include all of 
these eligible SSI recipients. 



The Provider has requested the Division of Hospital Payment Policy at CMS to identify the 
patients in the computation of the SSI percentage portion of the Disproportionate Share factor by 
their Medicare Numbers. 



On receipt of the data from CMS, the Provider will furnish a reconciliation of the SSI data that 
should be used in settling the cost report based on the Provider's underlying records. 
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CONCLUSION 



The Provider requests the Board to adjust the SSI data in accordance with the Provider's 
underlying records. 



The Provider requests the Board to compel the Intermediary to compute the Medicaid ratio using 
patient days applicable to all Medicaid eligible patients to comply with the decisions of the four 
Circuit Courts of Appeal and HCFAR 97-2. 
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EXHIBITS 



Exhibit 1 : Eighth Circuit Court of Appeals Decision Case No. 95-4126EM, dated May 22nd, 

1996 - Deaconess Health Services v. Shalala. 



Exhibit 2 : U.S. District Court, Eastern District of Missouri, Eastern Division Decision, No. 
4:93 CV 1594 DDN, dated October 16, 1995 - Deaconess Health Services Corp. v. 
Shalala. 



Exhibit 3 : Letter dated October 19, 2000 from Marcus H. Christ Jr., Office of the General 

Counsel on release of SSI data. 



Exhibit 4 : Disproportionate Share Calculation for FYE April 30, 2003. 
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US-CT-APP-8, MED-GUIDE 1996-1 MED-GUIDE-TB 144,220, Deaconess Health Services Corp. v. 

Shalala., U.S. Court of Appeals for the Eighth Circuit, (May 22, 1996) 

Deaconess Health Services Corp. v. Shalala. 

U.S. Court of Appeals for the Eighth Circuit, No. 95-4126EM, May 22, 1996 

Before: McMillian, Fagg, and Morris Sheppard Arnold, Circuit Judges. 

Medicare and Medicaid: Disproportionate Share Hospitals 

Missouri—Prospective payment systems— Special treatment of certain facilities— Disproportionate 
share hospital calculation.— 

A federal district court in Missouri properly determined that the Secretary incorrectly construed the 
Medicaid low-income proxy calculation used to determine disproportionate share hospital designation as 
counting only those patient days that actually were paid by state Medicaid plans. The language of the proxy 
was not ambiguous in directing the Secretary to count all patient days attributable to patients who were 
eligible for medical assistance under a state Medicaid plan regardless of whether the days actually were 
paid for by the state plan. The Secretary's construction, focusing on actual payment, conflicted with the 
statute's focus on patient eligibility. If an individual is eligible for medical assistance under both a state 
Medicaid plan and Medicare Part A, then all days on which services were received should be included in 
the proxy calculation regardless of whether all such days were paid by the state Medicaid plan. 

See ^[4269.18, 114,725.13. 

The opinion of the U.S. District Court, Eastern District of Missouri (1995-2 Transfer Binder 
I43J25.) is affirmed. 

Per CURIAM: Donna E. Shalala, Secretary of Health and Human Services, appeals the adverse grant of 
summary judgment by the district court in favor of Deaconess Health Services Corporation. Deaconess 
Health Servs. Corp. v. Shalala, 912 F. Supp. 438 (E.D. Mo. 1995). Having carefully reviewed the record 
and the parties' briefs, we conclude summary judgment was properly granted. Our decision is guided by the 
Sixth Circuit's recent decision in Jewish Hosp., Inc. v. Secretary of Health & Human Servs., 19 F.3d 270 
(6th Cir. 1994). We thus affirm on the basis of the district court's thorough, well-reasoned opinion. See 8th 
Or. R. 47B. 

^144,221 -443981 Reserved. 
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US-DIST-CT, MED-GUIDE 1995-2 MED-GUIDE-TB ^[43,725, Deaconess Health Services Corp. v. Shalala., 

U.S. District Court, Eastern District of Missouri, Eastern Division, (Oct. 16, 1995) 



Deaconess Health Services Corp. v. Shalala. 

U.S. District Court, Eastern District of Missouri, Eastern Division, No. 4:93 CV 1594 DDN, Oct 16, 1995 
Medicare and Medicaid: Disproportionate Share Hospitals 

Prospective payment systems-Special treatment of certain facilities-Disproportionate share hospital 
calculation.— 

The Secretary incorrectly construed the Medicaid Low Income Proxy calculation used to determine disproportionate 
share hospital designation as counting only those patient days that actually were paid by state Medicaid plans. The 
language of the proxy was not ambiguous in directing the Secretary to count all patient days attributable to patients 
who were eligible for medical assistance under a state Medicaid plan regardless of whether the days were actually 
paid for by the state plan. The Secretary's construction, focusing on actual payment, conflicted with the statute's 
focus on patient eligibility. If a person is eligible for medical assistance under both a state Medicaid plan and 
Medicare Part A, then all days on which services were received should be included in the proxy calculation 
regardless of whether the state Medicaid plan paid for all such days. 

See ^[4269. 18, ^[14,725. 13. 
MEMORANDUM 

This matter is before the Court upon the cross motions of the parties for summary judgment under Federal Rule 
of Civil Procedure 56. The parties have consented to the exercise of jurisdiction by the undersigned United States 
Magistrate Judge. 28 U.S.C. §636(c). 

Plaintiff, Deaconess Health Services Corporation, is a not-for-profit hospital in St. Louis, Missouri, that 
participates in the Medicare and Medicaid programs. Plaintiff commenced this action on July 9, 1993, challenging 
the construction adopted by the defendant, the Secretary of the Department of Health and Human Services ("the 
Secretary"), of a Medicare statute directing the Secretary to make additional Medicare payments to hospitals, such 
as the plaintiff, that serve "a significantly disproportionate number of low-income patients." Specifically, plaintiff 
challenges the Secretary's regulatory interpretation of the disproportionate share payment adjustment for inpatient 
hospital services under the Medicare "Prospective Payment System" (PPS). 42 U.S.C. §1395ww(d)(5)(F); 42 C.F.R. 
§4 12. 106(b) . Plaintiff seeks declaratory arid injunctive relief and additional payment the hospital alleges it is owed 
under the Medicare statute. 

Based on the record proffered by the parties, the undersigned finds the following facts undisputed: 

FACTS 

1, Congress enacted the Medicare program (Title XVIII of the Social Security Act) in 1965. Pub. L. No. 89-97, 
§ 102(a); 42 U.S.C. §§1395 et seq. Medicare is a health insurance program that pays for covered medical care 
primarily to qualifying aged and disabled persons. The Medicare program consists of two main parts. Part A 
("Hospital Insurance Benefits") authorizes payment for primary institutional care, including hospital, skilled nursing 
facility, and home health care. 42 U.S.C. §§1395c-1395i-4. Part B ("Supplementary Medical Insurance Benefits") 
authorizes payment for physicians' and other non-hospital supplemental services. 42 U.S.C. §§1395j-1395w-4. This 
case involves Medicare payment for hospital services under Part A. Medicare Part A pays the costs of inpatient 
hospital services and related post-hospital services, and is funded by hospital insurance taxes. 42 U.S.C. §§ 1395c, 
1395d, 1395L Part A services are furnished by "providers of services," and a hospital may participate in the 
Medicare program as a provider by entering into a provider agreement with the Secretary. 42 U.S.C. §§1395x(u), 
1395cc. Plaintiff is a hospital participating in the Medicare program. 

2. Congress also enacted the Medicaid program (Title XIX of the Social Security Act) in 1965. Pub. L. No. 89- 
97, § 121(a); 42 U.S.C. §§1396, et seq. Medicaid is a cooperative federal-state program that furnishes health care to 
indigent persons who are aged, blind, or disabled, or members of families with dependent children, who meet 
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specified eligibility requirements. 42 U.S.C. §1396, et seq. The program is jointly financed by the federal and state 
governments and is administered by the states. Id.; 42 C.F.R. §430.0 . 

3. States that choose to participate in the Medicaid program must submit a "state plan" that fulfills the broad 
requirements imposed by the statute and regulations. 42 U.S.C. § 1396a. Within those broad federal rules, each state 
determines the type and range of services that are covered, the rules for eligibility, and the payment levels for 
services. 42 C.F.R. §430.0 . The statute specifies the amount, duration, and scope of medical services which must be 
covered as well as those which may be covered at state option. See 42 U.S.C. §§1396a(a)(10), 1396d. All states must 
furnish certain minimum benefits, including "inpatient hospital services." See 42 U.S.C. §§1396a(a)(10)(A), 
1396d(a)(l). The statute also specifies the groups of individuals who must be entitled as well as those who may be 
entitled at state option. See 42 U.S.C. §§1396a(a)(10). Under the Medicaid program, states must provide medical 
assistance to certain "categorically needy" persons, defined as those persons whose income is below a certain 
identified level and who are either aged, blind, or disabled, or members of families with dependent children. 42 
U.S.C. §1396a(a)(10)(A). The statute also permits states, at their option, to provide medical assistance to other 
groups of "categorically needy" persons, and to certain "medically needy" individuals (individuals who would be 
categorically needy except for their slightly higher income and resources). See 42 U.S.C. §1396a(a)(10)(ii). Because 
of the considerable discretion left to states in formulating state plans, Medicaid programs vary greatly from state to 
state, both with regard to eligible persons (groups of persons covered) and covered services (benefits provided). 

4. Among the benefits covered by Medicare are hospital services. For cost reporting years beginning before 
October 1, 1983, the Medicare program reimbursed hospital services on a "reasonable cost" basis. 42 U.S.C. 
§1395f(b). Effective with cost reporting periods beginning on or after October 1, 1983, Congress adopted a 
prospective payment system ("PPS") to reimburse most hospitals, including plaintiff, for operating costs of inpatient 
hospital services. 42 U.S.C. §1395ww(d). Under PPS, a hospital's actual costs do not determine the Medicare 
payment that the hospital will receive for its operating costs. Instead, Medicare payments are based upon 
predetermined nationally applicable rates set on a per-discharge basis. Hospitals are paid a fixed amount for each 
patient based on one of approximately 490 diagnosis-related groups, subject to certain payment adjustments. 42 
U.S.C. §1395ww(d)(l)-(d)(4); 42 C.F.R. Part 412. 

5. When Congress enacted Medicare PPS in 1983, it authorized the Secretary to provide an adjustment, called the 
disproportionate share adjustment, to PPS payments for hospitals that serve a disproportionate share of low income 
patients. 42 U.S.C. §1395ww(d)(5)(F). See Social Security Amendments of 1983, Pub. L. No. 98-21, §601(e), 
codified at 42 U.S.C. §1395ww(d)(5)(C)(i) (1983). This reflected Congressional judgment that low-income patients 
are usually in poorer health and cost more to treat than others. Rye Psychiatric Hospital Center, Inc. v. Shalala, 52 
F.3d 1163, 1164 (2d Cir. 1935), cert, denied, No. 95-110, 1995 WL 437230 (Oct. 10, 1995). The Secretary, 
however, declined to make such an adjustment. 48 Fed. Reg. 39,783 (1983). Congress then directed the Secretary, 
by December 31, 1984, to develop and publish a disproportionate share definition and identify hospitals that met that 
definition. Deficit Reduction Act of 1984, Pub. L. No. 98-369, §2315(h), codified at 42 U.S.C. §1395ww note. By 
July 1985, the Secretary had not yet complied with this congressional mandate, which resulted in a group of 
hospitals obtaining a court order directing the Secretary to implement the disproportionate share statutory provision. 
See Samaritan Health Center v. Heckler, 636 F. Supp. 503 (D.D.C. 1985). In 1986, after the Secretary issued 
disproportionate share criteria (50 Fed. Reg. 53,398-53,400 (1985)), Congress amended the Medicare statute to 
prescribe a statutory definition of disproportionate share hospitals. Consolidated Omnibus Budget Reconciliation 
Act of 1985, Pub. L. No. 99-272, §9105 (1986); Samaritan Health Center v. Bowen, 646 F. Supp. 343, 345-47 
(D.D.C. 1986); 42 U.S.C. §1395ww(d)(5)(F). 

6. As amended, the Medicare statute directs the Secretary to make an add-on payment for PPS hospitals which 
serve "a significantly disproportionate number of low-income patients." 42 U.S.C. §1395ww(d)(5)(F)(i)(I). 
Hospitals qualify under this standard if their "disproportionate patient percentage" exceeds certain thresholds, and 
the amount of the add-on disproportionate share payment for qualifying hospitals depends on the extent to which 
their disproportionate patient percentage exceeds the thresholds. 42 U.S.C. §1395ww(d)(5)(F)(v), (vii). The 
Medicare statute defines "disproportionate patient percentage" for a cost reporting period as "the sum of— 

(I) the fraction (expressed as a percentage), the numerator of which is the number of such hospital's patient days 
for such period which were made up of patients who (for such days) were entitled to benefits under part A of this 
title and were entitled to supplemental security income benefits (excluding any State supplementation) under title 



mm 
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XVI of this Act, and the denominator of which is the number of such hospital's patient days for such period 
which were made up of patients who (for such days) were entitled to benefits under part A of this title, and 

(II) the fraction (expressed as a percentage), the numerator of which is the number of the hospital's patient days 
for such period which consist of patients who (for such days) were eligible for medical assistance under a State 
plan approved under title XIX [Medicaid], but who were not entitled to benefits under part A of this title, and the 
denominator of which is the total number of the hospital's patient days for such period. 

42 U.S.C. §1395ww(d)(5)(F)(vi) (emphasis added). The second fraction, which has been referred to as the 
"Medicaid low income proxy," is the subject of the dispute in this case. The Medicaid fraction is just one factor used 
in determining Medicare reimbursement. 

7. On May 6, 1986, the Secretary adopted regulations implementing the statutory disproportionate share add-on 
payment. See 51 Fed. Reg. 16,772,16,776-78, 16,788 (1986), codified at 42 C.F.R. §412.106 . The regulation sets 
forth the Secretary's interpretation of the Medicaid fraction. The Secretary interpreted the statutory language as 
follows: 

Total Medicaid inpatient days will include all covered days attributable to Medicaid patients including any 
inpatient days for Medicaid patients who are members of a health maintenance organization. Section 
1886(d)(5)(F)(vi)(II) of the Act describes Medicaid patient days as those "... which consist of patients who (for 
such days) were eligible for medical assistance under a State plan approved under title XIX...." Therefore, 
Medicaid covered days will include only those days for which benefits are payable under title XIX. Any day of a 
Medicaid patient's hospital stay that is not payable by the Medicaid program will not be counted as a Medicaid 
patient day since the patient is not considered eligible for Medicaid coverage on those days. For example, if a 
patient is hospitalized for 15 days and is eligible for Medicaid benefits for 10 of those days, only the 10 covered 
days will be considered Medicaid patient days for purposes of determining a hospital's disproportionate patient 
percentage. 

51 Fed. Reg. 16,777 (1986) (emphasis added). During the rulemaking process, commenters objected to the proposed 
rule, arguing that all inpatient days associated with a Medicaid recipient should be counted whether or not the 
patient was actually covered by Medicaid for those days. The commenters argued that, since a patient would still be 
"eligible" for Medicaid benefits even though part or all of the patient's care may not be covered by Medicaid for a 
certain day, all patient days for which care was actually provided to a Medicaid eligible individual should be 
counted. 51 Fed. Reg. 31,460 (1986). In response, the Secretary stated that: 

We believe that the parenthetical phrase "for such days" in section 1886(d)(5)(F)(vi)(II) of the Act was 
intended to modify the phrase "eligible for medical assistance" and that Congress intended to include only such 
patient days for which the Medicaid patient was eligible to have his or her care paid for by the Medicaid program. 
We believe evidence of Congressional intent in this regard may be found in the legislative history of section 
1886(d)(5)(F)(vi) of the Act. 

The Conference Report described the House bill on section 9105 of Pub. L. 99-272 as defining low income 
patients as follows: 

The proxy measure for low income would be the percentage of a hospital's total inpatient days attributable to 
medicaid patients (including medicaid-eligible medicare beneficiaries)~medicare/medicaid crossovers). 

(See H.R. Rep. No. 99-453, 99th Cong., 1st Sess. 459 (1985)). The phrase "inpatient days attributable to 
medicaid patients" supports the commenters' interpretation that all days that are attributable to Medicaid patients 
(that is, for which the patient is Medicaid-eligible) must be included in the numerator of the definition. However, 
the House bill's definition was not ultimately accepted by the Conference Committee. The Conference Report 
states that: 

The percentage of low income patients will be defined as the total number of inpatient days attributable to 
Federal Supplemental Security Income beneficiaries divided by the total number of medicare patient days, plus 
the number of medicaid patient days divided by total patient days. 
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(Emphasis added.) 

(See H.R. Rep. No. 99-453, 99th Cong., 1st Sess. 461 (1985)). The substitution of the term "number of medicaid 
patient days" in the Conference agreement for the previous term "attributable to medicaid patients" suggests that 
Congress intended to adopt the definition as we currently understand it (that is, only hospital days covered by 
Medicaid should be included in the numerator). We believe that Congress consciously changed the focus of the 
Medicaid definition from the number of days that may be attributable to individuals eligible for Medicaid to the 
actual "number of Medicaid patient days" (that is, days that were paid for by the State's Medicaid program). 

We believe this interpretation, that only Medicaid covered days should be counted, is not inconsistent with the 
statutory scheme as a whole, since the formula in section 1886(d)(5)(F)(vi) of the Act does not purport to identify 
all indigent patients. Rather, it refers to certain Medicare and Medicaid patients as an easily and objectively 
determined proxy for the indigent. Thus, under any reading of the statute, not all indigent patients are included in 
the formula. A Medicaid eligible recipient who has exhausted his or her benefits is thus situated similarly to the 
indigent patient who is not eligible for Medicaid at all, and so it is logical to treat them the same for purposes of 
determining the disproportionate patient percentage. 

In addition, given the relatively short timeframe for implementing section 1886(d)(5)(F)(vi) of the Act, we 
believe it is reasonable to assume that Congress anticipated that the Medicare cost report would serve as the 
primary source for Medicaid patient day statistics. Our definition of Medicaid patient days is consistent with the 
way we require Medicaid days to be reported on the Medicare cost report. On that form, a day of care is 
designated a Medicaid patient day only if the Medicaid program is the primary payor. There is no provision on 
the form for a patient day being counted as more than one type for payment purposes. We do not believe that 
Congress intended that an additional reporting mechanism, possibly tied to State eligibility records, be developed 
to obtain Medicaid statistics on noncovered patient days. 

Therefore, since Congress clearly intended that the disproportionate share adjustment be implemented 
promptly with the data currently available, we believe the definition of Medicaid patient days published in the 
interim final rule is the one that Congress intended that we adopt. 

We should also point out that our interpretation that the Medicaid portion of the definition of the 
disproportionate share percentage under section 1886(d)(5)(F)(vi)(II) of the Act refers only to Medicaid covered 
days is consistent with our interpretation of the Medicare portion under section 1886(d)(5)(F)(vi)(I) of the Act 
(which uses similar language) to refer only to Medicare covered days. 

51 Fed. Reg, 31,460-61 (1986). Because the Secretary interprets the Medicaid low income proxy as including only 
inpatient days actually paid for by state Medicaid plans, days that exceed the length-of-stay payment limits 
established by states, such as Missouri, that pay hospitals under Medicaid on a per diem basis, will not be counted as 
Medicaid days under 42 U.S.C §1395ww(d)(5)(F)(vi)(II). 42 C.F.R. $412. 106(b) . See 51 Fed. Reg. 31,460-61 
(1986). 

8. The Secretary's regulation, 42 U.S.C. §412. 106(b), has been used since May 1986 to calculate Medicare 
reimbursement of hospitals that treat disproportionate numbers of low income patients. Although Congress has 
revised other aspects of Medicare reimbursement for low income patient hospital care, it has left the Secretary's 
interpretive regulation undisturbed. 

9. States have considerable flexibility in establishing payment rates for hospital services under their Medicaid 
programs. 42 U.S.C. §1396a(a)(13)(A). Most states use a prospective payment system similar to Medicare's in that 
they pay a fixed amount for a particular DRG. Complaint at 5, 117; Answer at 4, 117. However, some states pay a 
per diem rate. Id. Some of these states pay the per diem rate irrespective of a patient's length of stay. Id. Others, 
however, establish limits on the number of days for which they will make payment. Id. In these states, hospitals 
receive as payment the lower of the aggregate limit or the per diem rate multiplied by the number of days in a 
patient's stay. Id. Thus, they do not receive any additional payment for a stay once the day payment limit has been 
reached. Id. 
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10. The State of Missouri pays hospitals for inpatient hospital services furnished under the Missouri Medicaid 
program on a per diem basis. 13 C.F.R. §70-15.010(1); Complaint at 5, <|[18; Answer at 4, <|[18. Certain hospitals 
(known as Tier 1 hospitals) are not subject to length-of-stay payment limits. 13 C.S.R. §70-15.010(6)(C)2,A.; 
Complaint at 5, f 18; Answer at 4, <|[18. However, all other hospitals in the state are subject to specified length-of- 
stay payment limits. 13 C.S.R. §7015.030(1); Complaint at 5, <|[18; Answer at 4, f 18. During its fiscal years ending 
September 30, 1988, and September 30, 1989 (fiscal years 1988 and 1989), plaintiff did not qualify as a Tier 1 
hospital under the Missouri Medicaid program. Therefore, it was subject to the Missouri length-of-stay payment 
limitations for inpatient hospital services. 

11. Part A Medicare providers, such as plaintiff, are paid by a fiscal intermediary (an insurance company under 
contract with the Secretary) designated by the provider and the Secretary. 42 U.S.C. §1395h; 42 C.F.R. §421.103 . 
At the close of a fiscal year, a provider of services submits a "cost report." 42 C.F.R. §§413.200y) . 413.24(f) . The 
fiscal intermediary analyzes and audits the cost report and informs the provider of a final determination of Medicare 
reimbursement. 42 C.F.R. §405.1803 . 

12. The fiscal intermediary issued Deaconess's Notice of Amount of Medicare Program Reimbursement ("NPR") 
pertaining to its cost reporting periods ending September 30, 1988, and September 30, 1989, respectively. (Tr. 39- 
41, 100-03.) During the hospital's two Medicare cost reporting periods ending September 30, 1988, and September 
30, 1989, Deaconess rendered services to Medicare beneficiaries. In determining Deaconess's disproportionate share 
adjustment for those fiscal years, the hospital's fiscal intermediary included only those days for which payment was 
made under the Missouri Medicaid program (the state's length-of-stay Medicaid payment limits). It did not include 
all patient days in which care was provided to a Medicaid patient. The intermediary's exclusion of these Medicaid 
days reduced plaintiffs Medicare disproportionate patient percentage. The effect was to reduce plaintiffs Medicare 
payment by approximately $127,610 for fiscal year 1988 and approximately $144,825 for fiscal year 1989. 

13. A provider dissatisfied with its intermediary's determination may file an appeal with an administrative body 
known as the Provider Reimbursement Review Board ("Board"). 42 U.S.C. §1395oo(a). If the Board determines 
that it lacks the authority to decide an issue raised by the provider, the provider may obtain immediate judicial 
review. 42 U.S.C. §1395oo(f)(l). Deaconess timely appealed the NPRs to the Provider Reimbursement Review 
Board (PRRB). (Tr. 35-38, 95-99.) It challenged the intermediary's calculation of the Medicaid fraction, contending 
that the Medicaid days excluded by its Medicare fiscal intermediary must be included as Medicaid days in 
computing its Medicare disproportionate patient percentage. The PRRB issued determinations that it lacked the 
authority to decide the issue raised by plaintiff. Administrative Record at 1-2, 72-73. Pursuant to 42 U.S.C. 
§1395oo(f)(l), Deaconess requested expedited judicial review of the intermediary's calculation of the 
disproportionate share patient percentage. The PRRB granted Deaconess's request on May 7, 1993. Complaint ^[25; 
Plaintiff thereupon filed the instant lawsuit. 

DISCUSSION 

At issue in this case is the Secretary's interpretative definition of the numerator of the Medicaid fraction, 
specifically the language that "patients who (for such days) were eligible for medical assistance under a state plan 
approved under (the Medicaid program]." 42 U.S.C. §1395ww(d)(5)(F)(vi)(II). 

The underlying issue is whether the numerator should be calculated by counting all patient days attributable to 
Medicaid patients, whether or not paid for by state Medicaid plans (the construction urged by plaintiff) or whether 
the numerator should be calculated by counting only those days that are actually paid by state Medicaid plans (the 
construction chosen by the Secretary). 

Plaintiff argues that the statutory mandate is clear and that the Secretary's interpretation is contrary to the plain 
meaning of the statute. In the alternative, the plaintiff argues that if the statute is ambiguous, then the Secretary's 
construction is unreasonable. In support of its position, plaintiff relies on Jewish Hospital, Inc. v. Secretary ofHHS, 
19 F.3d 270 (6th Cir. 1994), in which the Sixth Circuit rejected the Secretary's construction of this section of the 
statute as inconsistent with the plain meaning of the Medicare statute and unreasonable. The plaintiff also relies on 
Legacy Emanual Hospital and Health Center v. Shalala, 1995 WL 433608 (D. Or. April 20, 1995), which adopted 
the reasoning of the Jewish Hospital court on the same issue. There is no dispute that the issue before this Court is 
identical to the question of law ruled upon by those two courts. 
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The defendant argues that the statute does not express the unambiguous intent of Congress and that the 
Secretary's regulation is based upon a permissible construction of the statute. The defendant argues that plaintiff has 
failed to establish that the statute is unclear on its face or that the Secretary's interpretation is impermissible under 
the principles set forth in Chevron, U.SA., Inc. v. Natural Resources Defense, 467 U.S. 837 (1984). To the extent 
that the panel majority in Jewish Hospital found to the contrary, the defendant argues that it is wrong and that the 
dissent was correct in finding that the statute is ambiguous and that the Secretary's interpretation is a permissible 
construction to which judicial deference is owed. The defendant further argues that the Secretary's construction 
gives full effect to all words in the statute and takes into account the limited data available to the Secretary when the 
adjustment became effective. The defendant also argues that the Secretary's interpretation has been in effect for 
eight years and the Congress, with full knowledge of that interpretation, has left it undisturbed. The defendant asks 
the Court to find that the Secretary's construction of the Medicaid fraction is clearly a permissible one which should 
be upheld. 

Chevron establishes the standard that this court must use in reviewing an agency's construction of a statute that it 
administers: 

First, always, is the question whether Congress has directly spoken to the precise question at issue. If the intent of 
Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effective to the 
unambiguously expressed intent of Congress. If, however, the court determines that Congress has not directly 
addressed the precise question at issue, the court does not simply impose its own construction on the statute, as 
would be necessary in the absence of an administrative interpretation. Rather, if the statute is silent or ambiguous 
with respect to the specific issue, the question for the court is whether the agency's answer is based on a 
permissible construction of the statute (footnotes omitted). 

Chevron, 456 U.S. at 842-43. In examining Congress' intent, the court uses traditional tools of statutory 
construction. Chevron, 456 U.S. at 842-43 n.9. A statute must be construed " 'to give effect, if possible, to every 
word Congress used' " Washington Hospital Center v. Bowen, 795 F.2d 139, 145 (D.C. Cir. 1986) (quoting Reiter v. 
Sonotone Corp., 442 U.S. 330, 339 (1979)). 

If the court determines that the statute is silent or ambiguous on the issue, the court looks at the agency's 
interpretation. Chevon, 467 U.S.at 842-43. In doing so, the court does not have to conclude that the agency 
construction was the only one permissible or that the agency construction was one the court would have reached. Id. 
at 843 n.ll. It is properly the role of an agency to which Congress has delegated policy making responsibilities, and 
not the courts, to resolve ambiguous statutory issues "which congress itself either inadvertently did not resolve, or 
intentionally left to be resolved by the agency charged with administration of the statute in light of everyday 
realities." Chevron, 467 U.S. at 865-66. 

The Language of the Statute 

Plaintiff argues that the Secretary's construction conflicts with the plain meaning of the Medicare statute in 
several ways: (1) It conflicts with the statute's focus on a patient's eligibility, rather than a state's payment to a 
hospital; (2) it construes the words "medical assistance" to mean "inpatient hospital services" when, in fact, 
"inpatient hospital services" is only one of twenty-five services encompassed within "medical assistance"; (3) it 
adopts a standard unrelated to whether patients are "low-income patients"; (4) it assumes that all states pay for 
services on the basis of days of care when, in fact, the majority do not; and (5) it effectively deletes key passages 
from the statutory language. 

First, the plaintiff argues that the Secretary's construction conflicts with the statute's focus on a patient's 
eligibility, rather than a state's payment to a hospital. The statute refers to patient days "which consist of patients 
who (for such days) were eligible for medical assistance under a State plan approved under [Medicaid]" (emphasis 
added). 

The Secretary argues that the plaintiff has written the words "for such days" out of the statute and that the phrase 
"for such days" means "state paid days" or the actual duration of the state rendered Medicaid benefits. The Jewish 
Hospital dissent found that the parenthetical "for such days" actually had meaning and was not superfluous and that 
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the phrase "means patient days actually paid by Medicare." Jewish Hospital, 19 F.3d at 279 (Batchelder, J., 
dissenting). Defendant argues that being "eligible" is just one part of the broader statutory formula used in the 
Medicaid fraction, and it cannot be construed in isolation from the rest of the statutory language. The Secretary 
notes that the words "for such days" appear in the parallel language of the Medicare fraction and that her 
interpretation harmonizes the use of the phrase "for such days" found in both the Medicare and Medicaid fractions 
and gives the same effect to that parenthetical language in the Medicaid fraction as it has been given in the Medicare 
fraction. Defendant points to Judge Batchelder's dissenting opinion, which was that the use of the terms "eligible" 
and "entitled" reflected the more general use of those terms in the Medicaid and Medicare legislation to describe the 
respective programs' potential beneficiaries. Id at 278-79 (Batchelder, J., dissenting). 

Eligibility standards for Medicaid are set forth at 42 U.S.C. §1396a(a)(10) and 42 C.F.R. Part 435. l While the 
states must follow the broad requirements imposed by the Medicaid statute and regulations, states also have 
flexibility in determining the rules of eligibility. However, an individual must be "needy" and have only very limited 
income and resources in order to be eligible for medical assistance. See Wilder v. Virginia Hospital Ass., 496 U.S. 
498, 502 (1990). The Missouri regulations establish a limit on a hospital's payment. See 13 C.S.R. 70-15.010(1), 70- 
15.030(1). It is undisputed that Missouri's regulations do not affect a patient's Medicaid eligibility and that a 
hospital is not free to discharge a Medicaid patient simply because the day limit has been reached. A hospital has an 
obligation under the Social Security Act to "assure" that Medicaid services will be provided economically and to the 
extent medically necessary and are of a quality which meets professionally recognized standards of health care." 
Failure to comply with these obligations subject a hospital to exclusion from the Medicaid program. 42 U.S.C. 
§1320c-5(b)(l); 42 C.F.R. §100 1.70 1(a)(2) . The Missouri regulations provide that "[p]articipation in the program 
shall be limited to hospitals who accept as payment in full for covered services rendered to Medicaid recipients the 
amount paid in accordance with the regulations implementing the Hospital Reimbursement Program." 13 C.S.R. 
§70-15.010(10). 

The Jewish Hospital majority found that the word "eligible" means "capable of receiving" federal medical 
assistance or Medicaid. The court found no indication from the statute that Congress intended to impute any special 
meaning to the word "eligible." The court also found that the phrase "the number of the hospital's patient days for 
such period" modified the term "eligible" and that this phrase speaks to the aggregate number of days for which a 
hospital provided Medicaid eligible services. Therefore, that court found that all days for which an individual was 
capable of receiving Medicaid should be figured into the proxy calculation and that a Medicaid eligible person was 
no less "eligible for medical assistance" on some days simply because his or her state Medicaid program only pays 
for a fixed number of days. Jewish Hospital, 19 F.3d at 274-75. The majority in Jewish Hospital treated the 
Medicaid and Medicare fractions as contrasting provisions because Congress used the word "eligible" in the 
Medicaid fraction and used the word "entitled" in the Medicare fraction. Jewish Hospital, 19 F.3d at 274-75. 

Plaintiff argues that both the Medicare and the Medicaid fractions focus on the circumstances of the patient, not 
the hospital's entitlement to payment. The Medicare statute provides that an individual's "entitlement" to Medicare 
Part A "is established" by 42 U.S.C. §§426 and 426-1. 42 U.S.C. § 1395c. Thus, the reference in the Medicare Low 
Income Proxy to "patients who (for such days) were entitled to benefits under part A of this title" is clearly to 
patients who "for such days" met the criteria of 42 U.S.C. §§426 and 426-1. 

Defendant argues that the phrase "medical assistance under a State plan approved under [Title XIX]" has no 
broader meaning than to link the Medicaid fraction to the individual state plans, which as plaintiff concedes, vary in 
coverage. The plaintiff argues that some patients are "eligible for medical assistance" for only a portion of their 
hospital stay. The parties agree that the majority of states pay under Medicaid on a per stay or a per discharge basis. 
Therefore, plaintiff argues, it would make no sense to adopt "days paid" by Medicaid as the standard. 

The wording of the Medicaid Low Income Proxy is not ambiguous. The statute directs the Secretary to count the 
number of patient days which consist of "patients who (for such days) were eligible for medical assistance under a 
State [Medicaid] plan[.]" 42 U.S.C. §1395ww(d)(5)(F)(vi)(II). The plain words of the statute indicate that the 
numerator is to consist of the patient days (without the limitation imported by the defendant) which are attributable 
to patients "eligible" for medical assistance under a state Medicaid plan. The Secretary's construction conflicts with 
the statute's focus on a patient's eligibility, by focusing on the state's actual payment to the hospital. The statute 
does not refer to patient days actually paid or actually reimbursed under Medicaid. The undersigned agrees with the 
reasoning of the Jewish Hospital majority. If a person generally is eligible for medical assistance under a state plan 
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approved by Medicaid while receiving Part A Medicare services, then all of the days during which such services 
were received during such eligibility should be included in the numerator of the Medicaid Low Income Proxy, 
whether or not the state Medicaid plan pays for all such days. Nothing in the statute permits the Secretary to 
disregard part of the patients' duration of the receipt of Medicare Part A services while otherwise Medicaid eligible 
and to substitute instead a hospital's limited Medicaid payment entitlement. 

The undersigned notes that the statute does not specify "eligible for inpatient hospital services" but rather uses 
the words "eligible for medical assistance," which conveys a broader meaning. The Medicaid statute defines 
"medical assistance" as encompassing twenty-five items of care and service. 42 U.S.C. §1396d(a). "Inpatient 
hospital services" is only one of those twenty-five items. 42 U.S.C. §1396d(a)(l). Therefore, even if the Missouri 
Medicaid regulations rendered a Medicaid patient "ineligible" for inpatient hospital services for a particular day, 
they would not render the patient "ineligible" for "medical assistance" generally. The patient would still be eligible 
to receive other services for that day. 42 U.S.C. § 1 396d(a)(2)-(25). 

This construction supports the statutorily-mandated purpose of the "disproportionate patient percentage," of 
which the "Medicaid Low Income Proxy" is a component. Congress sought to provide a supplemental PPS payment 
for PPS hospitals that serve "a significantly disproportionate number of low-income patients...." 42 U.S.C. 
§1395ww(d)(5)(F)(i)(I). The numerators of the two fractions establishing the "disproportionate patient percentage" 
identify "low-income patients." The numerator of the Medicaid Low Income Proxy consists of patient days 
attributable to patients "eligible for medical assistance" because a patient must be a "low-income patient" to be 
"eligible for medical assistance." 

A literal construction of the Medicaid Low Income Proxy provision serves the statutorily-defined purpose. 
Whether a patient is "eligible for medical assistance" for particular days is directly relevant to whether the patient is 
a "low-income patient" for those days. On the other hand, the Secretary's construction defeats the statutorily-defined 
purpose. Whether a state's day payment limits preclude a hospital from receiving Medicaid reimbursement for 
furnishing care to a patient "eligible for medical assistance" for particular days has no bearing on whether the patient 
is a "low-income patient" for those days, the relevant consideration under the statute. Jewish Hospital, 19 F.3d at 
275. 

Because the undersigned concludes that Congress has spoken to the question at issue and that the intent of 
Congress is clear from the language of the statute, the Court need not address the plaintiffs additional arguments. 

For these reasons, the plaintiffs motion for summary judgment is sustained and the defendant's motion for 
summary judgment is denied. An appropriate order is issued herewith. 

ORDER 

In accordance with the Memorandum filed herewith, 

IT IS HEREBY ORDERED that the plaintiffs motion for summary judgment (Doc. No. 16) is sustained. 

IT IS FURTHER ORDERED that the defendant's motion for summary judgment (Doc. No. 18) is denied. 

IT IS HEREBY DECLARED that the defendant's construction limiting the numerator of the Medicaid Low 
Income Proxy (42 U.S.C. §1395ww(d)(5)(F)(vi)(II) to patient days paid under Medicaid is contrary to the plain 
wording of the statute. 

IT IS FURTHER DECLARED that the numerator of the Medicaid Low Income Proxy includes all patient days 
attributable to patients eligible for medical assistance" for such days. 

IT IS THEREFORE ORDERED that this action is remanded to the defendant for the prompt payment to the 
plaintiff of the amount in controversy, plus interest in accordance with 42 U.S.C. § 1395oo(f)(2). 

1 A state must make medical assistance available to a group known as the "categorically needy." This group 
includes individuals who receive aid under title IV-A of the Social Security Act (Aid to Families with Dependent 
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Children ("AFDC")) or title XVI of the Social Security Act (SSI). In addition, states may (at their option) provide 
medical assistance to a group known as the "medically needy." This group consists of individuals who would be 
"categorically needy" except that their income exceeds the aid thresholds within specified limits. See DeJesus v. 
Perales, 770 R2d 316, 318-319 (2d Cir. 1986), cert, denied, 478 U.S. 1007 (1986). 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 



Office orme General Counsel 
Health Care Financing Division 



OCT 1 9 2000 



Mr. Irvin W. Kues, Chairman 

Attn: Kathleen Scully-Hayes 

Provider Reimbursement Review Board 

7500 Security Boulevard 

Room CI -09- 13 

Baltimore, MD 21244-1850 

Re: DSH Subpoenas 



Dear Chairman Kues: 



RECEIVED 

OCT l 9 3*» 



PROVIDER REIMBURSEMENT 
REVIEW BOARD 



This letter is to notify you of a new system of records entitled Medicare Provider Analysis 
and Review ("MEDPAR"), HHS/HCFA/OIS, 09-07-0009, which was published in the Federal 
Register on August 18, 2000. 65 Fed. Reg. 50548 (Aug. 18, 2000). This system of records 
establishes a system to collect and disseminate the information necessary "to recalculate 
Supplemental Security Income ("SSI") ratios for hospitals that are paid under the [Prospective 
Payment System] and serve a disproportionate share of low-income patients." Id. This data is a 
key component in determining whether affected hospitals may be entitled to increased 
reimbursement under Part A of the Medicare program. The MEDPAR system of records became 
effective on September 27, 2000 and contemplates the release of collected data to hospitals with 
properly pending appeals before the PRRB. We believe the publication of this new system 
alleviates the need for the issuance of Board subpoenas for the production of the MEDPAR data. 

Pursuant to the Board's Instructions, the Board issues subpoenas only when the 
requesting party can show that "what it is requesting by subpoena could not be secured by other 
means." PRRB Instructions A(II)(c). This new system of records demonstrates that providers 
now have access to data relevant to establishing the disproportionate share payments for 
providers through the MEDPAR system of records. Providers interested in obtaining relevant 
data should be instructed to contact JoAnn Cerne, Analyst in the Division of Acute Care, at 410- 
786-4530 to request such data. 

If you have any questions or wish to discuss this further, do not hesitate to contact 
Linda A. Banks at 202-401-7391. 



Sincerely, 




Marcus H. Christ Jr. 
Supervisory Trial Attorney 
Office of the General Counsel 
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SIOUX VALLEY HOSPITAL 
Provider Number: 43-0027 
DSH Calculation 

Fiscal Year Ended: 04/30/2003 



Impact of 730 Medicaid Secondary Payor Days 



Increase in Medicaid Proxy (1) 



DRG 


(2) 


Multiplier 


(3) 


Net Impact 


(1) x (2) x (3) 



730 



97,772 



0.74663503% 

$46,951,844 
65.00% 
$ 227,863 



Impact of .25% (4) increase in SSI Percentage 



Net Impact 



(2) x (3) x (4) 



$ 



76,297 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES Suzanne Cochran, Chairperson 

PROVIDER REIMBURSEMENT REVIEW BOARD S^cSJSpSS^a 
2520 Lord Baltimore Drive, Suite L Anjaii Muichandani-West 
Baltimpre MD 21 244-2670 Yvette C. Hayes 
P hone; 41 Q- 78 6-2 671 FAX: 4in-7fifi-fi2Qft 



CERTIFIED MAIL 



Sioux Valley Hospital 
James G. Tomlinson 
Director of Reimbursement 
1305 West 1 8th Street 
P.O. Box 5039 
Sioux Falls, SD 571 17 5039 



MAY 1 2006 



RE: Sioux Valley Hospital, Provider No. 43-0027, FYE 4/30/2003, Case No. 06-0344 

Dear Mr. Tomlinson: 

The Provider Reimbursement Review Board (the Board) advised you that this case would be dismissed in 
its Acknowledgment and Critical Due Dates letter if preliminary position papers were not submitted to the 
Intermediary by the first of April 2006. You were also advised to supply the Board with a letter certifying 
that the preliminary position paper due date had been met and a copy of the first page only of the 
preliminary position paper. 

Pursuant to the Board's above cited letter and its Instructions effective March 1, 2002, "If you fail to meet 
the preliminary position paper due date and fail to supply the Board with the required documentation, the 
Board will dismiss your appeal for failure to follow Board procedure. ,, Upon review of the above- 
referenced appeal, it was noted that the preliminary position paper was not submitted to the Intermediary 
and the required information was not submitted to the Board. Therefore, the Board hereby closes this case 
and removes it from the docket. 



Board Members : 
Suzanne Cochran 
Gary B. Blodgett, DDS 
Elaine Crews Powell, CPA 
Anjaii Mulchandani-West 
Yvette C. Hayes 



For the Board: 



Board Member 




cc: Cahaba Government Benefit Administrators 
Craig Mateer 
Unit Manager 

400 East Court Avenue, P.O. Box 14537 
Des Moines, IA 50306 

Wilson C. Leong 
BC & BS Association 
225 North Michigan Avenue 
Chicago, IL 60601-7680 



Certified Article Number 



Tito 3TC1W4T1072274M 



SENDERS RECORD 
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2520 Lord Baltimore Drive, Suite L Anjaii Mulchandani-West 
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Phnnft;4 in-7«fi-2B71 FAX; 41H=Z8fi=5298 



CERTIFIED MAIL 



DEC 1 6 2005 



Sioux Valley Hospital 
James G. Tomlinson 
Director of Reimbursement 
1305 West 18th Street 
P.O. Box 5039 
Sioux Falls, SD 571 17 5039 

RE: Ac knowledgement and Critical Due Dates 
Case Number: 06-0344 
Date Filed: 11/30/2005 
Provider Name: Sioux Valley Hospital 
Provider Number: 43-0027 
Appealed Year - FYE: 4/30/2003 



The Provider Reimbursement Review Board ("Board"") has received your request for a hearing. You 
will need to obtain a copy of the Board's instructions which are located on the Board's web site at 
http://wwwxms.hhs.gov/providers/prrb/prrb.asp . If internet access is not available to you, you may 
call the Board at (410) 786-2671 and request that a copy be mailed to you. 

You must reference the case number and provider information on all correspondence with the Board. 
If any of the above information is incorrect, you must inform the Board, in writing, within 30 days of 
this letter. 

DUE DATES 

1 st of April 2006 

Provider's Preliminary Position Papers due to Intermediary (with letter to the Board certifying that 
preliminary position paper due date has been met and copy of the first page only of the preliminary 
position paper). 

1 st of June 2006 

Intermediary's Preliminary Position Papers due to Provider (with letter to the Board certifying that 
preliminary position paper due date has been met and copy of the first page only of the preliminary 
position paper). 

1 st of August 2006 

Final position papers due to the Board from both Parties. 



Certified Article Number 



71fa0 3T01 1B46 flblt MSflfc, 



Certified Article Number 



71tD 3103. «MM6 fiUb MS«B 



SENDERS RECORD 
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DISMISSALS , 

You are responsible for pursuing your appeal in accordance with the Board's procedures, which are 
outlined in the Board's Instructions. You must file your position papers, regardless of any outstanding 
| jurisdictional challenges, motions or subpoena requests. If you miss any of your due dates including 

1 meeting either position paper due date, the Board will dismiss your appeal. The Board will not send a due 

| date reminder. If the Intermediary fails to meet its deadlines, the Board will contact the Centers for 

| Medicare and Medicaid Services (CMS) about contract compliance and will schedule a hearing date. 

TENTATIVE HEARING DATE 

December 2006: Tentative month and year of hearing. 

The Board will send you a Notice of Board Hearing to notify you of the specific time, date and location of 
j the hearing. The Notice of Hearing will be issued at least 30 days prior to the actual hearing date. 

OPTIONS 

You may make a written request, at any time, that: 

Your month of hearing be rescheduled to an earlier month; 

Your case be heard based on the submitted record; 

Your case be conducted by video or teleconference; 

Your case be resolved through alternative dispute resolution/mediation; 

Your case be reviewed in a pre-hearing conference with a Board member. 

If you request any of these options, you must continue to meet with the due dates set forth in this letter 
until you are advised regarding your request by the Board. 







Stev 

Division of Jurisdiction & Case Management 

cc: Cahaba Government Benefit Administrators 
Craig Mateer 
Unit Manager 

400 East Court Avenue, P.O. Box 14537 
Des Moines, IA 50306 

Wilson C. Leong 
BC & BS Association 
225 North Michigan Avenue 
Chicago, IL 60601-7680 
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ioux Valley 



CERTIFIED MAIL 

RETURN RECEIPT REQUESTED 





\W 18WST 

|BOX 5039 

SIOUX FAfcCfgfSD ^7117-5039 

PhoneH^) 333-1000 
www. siouxvalley. org 



^WpS* 



November 30, 2005 



Ms. Suzanne Cochran, Esq. 

Chairperson 

Provider Reimbursement Review Board 

2520 Lord Baltimore Drive, Suite L 

Baltimore, MD 21244-2670 
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Re: Provider Name 

Provider Number 
Intermediary 



SIOUX VALLEY HOSPITAL 

43-0027 

Cahaba Government Benefit Administrators 



Request for Medicare Appeal 



NOTICE OF PROGRAM REIMBURSEMENT 



Notice Date 



Fiscal Year 



September 08, 2005 



April 30, 2003 



Dear Ms. Cochran: 

The hospital respectfully appeals the under mentioned determinations of the Intermediary contained in the above 
NPR. 

Issue 1 : Disproportionate Share Payment 

SSI Proxy 

The Provider contends that the Intermediary did not determine Medicare DSH reimbursement in 
accordance with the statutory instructions at 42 U.S.C. 1395ww(d)(5)(F)(i). Specifically, the provider 
disagrees with the intermediary's calculation of the computation of the disproportionate patient percentage 
set forth at 42 C.F.R. 412.106(b)(2)(i) of the Secretary's regulations. The provider contends that the 
intermediary did not furnish the matching data from which the SSI proxy had been derived, and that this 
validation information has been withheld on the basis of a statement in the commentary to the 1995 final 
rule for inpatient PPS. See 60 Fed. Rep. 45811-12 (Sept. 1 1995). The statement indicates that the SSI 
eligibility data used for this DSH calculation is not available to verify provider's disproportionate patient 
percentage because it is protected by the Privacy Act. The intermediary cannot support its reliance on a 
statement that occurs in the preamble of a published rule but is not supported by the regulatory text or by 
the authorizing statute. 

A system of records entitled Medicare Provider Analysis and Review ("MEDPAR"), HHS/HCFA/OIS, 09- 
07-009 was published in the Federal Register on August 18, 2000, 65 Fed. Reg. 50548 (August 18, 2000). 
This system of records was purported to establish a system to collect and disseminate the information 
necessary "to recalculate Supplemental Security Income ("SSI") ratios for hospitals that are paid under the 
[Prospective Payment System] and serve a disproportionate share of low-income patients." Id. This data is 



ojL 



Accredited by the Joint Commission on Accreditation of Healthcare Organizations 
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a key component in determining whether affected hospitals may be entitled to increased reimbursement 
under Part A of the Medicare program. The regulations impose restrictive conditions that do not permit the 
provider to obtain and reconcile the SSI data maintained by CMS with provider records. Provider therefore 
contends that this is not in conformance with the statutory provisions of DSH reimbursement. 

Audited Adjustment #13 
Reimbursement Amount: $76,300 

Issue 2 : Disproportionate Share Payment 

Medicaid Percentage (Eligible Days) 

The provider contends that the Fiscal Intermediary did not determine Medicare reimbursement for 
disproportionate share hospitals (DSH) in accordance with the statutory instructions at 42 U.S.C. 
1395ww(d)(5) (c)(i). Specifically, the provider disagrees with the calculation of the second computation of 
the disproportionate share patient percentage, set forth at 42 CFR 412.106(b)(4) of the Secretary's 
regulations. The intermediary, contrary to the regulation, failed to include as Medicaid-Eligible Days 
services to patients for Medicaid, as well as patients eligible for general assistance. 

Audited Adjustment # 13 
Reimbursement Amount; $227,860 

The Provider will be personally represented at the requested hearing by its designated representative. 

If you have any questions, please feel free to contact us. 

Sincerely, 





ames G. Tomlinson 
Director of Reimbursement 

cc: Mr. Craig Mateer, Unit Manager, Provider Audit & Reimbursement, Cahaba Government Benefit 

Administrators, 400 East Court Avenue, Des Moines, IA 50309-2017. 

Beau Hultquist, Senior Auditor, Cahaba Government Benefit Administrators, Provider Audit & 
Reimbursement, 401 Douglas St, Suite 410, Sioux City, IA 51 101 

Mr. Wilson C. Leong, Director, Medicare Appeals, Blue Cross Blue Shield Association, 225 N. Michigan 
Avenue, Suite 400, Chicago, IL 6061 1. 

Enclosure 



C$t 
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MEDICARE PART A INTERMEDIARY 



CENTERSforMEDICARESMEDICAIDSERVlCES / REGIONAL HOME HEALTH INTERMEDIARY 

September 8, 2005 

Ms. Becky Nelson 

President 

Sioux Valley Hospital University Medical Ctr 

PO Box 5053 

Sioux Falls, SD 57117-5053 

Provider Number: 43-0027 

Re: Notice of Amount of Medicare Program Reimbursement 

Dear Ms. Nelson: 

In accordance with Regulation Section 405.1803, this is yo^Jtodx^^f^tlount of Medicare 
Program Reimbursement for the fiscal year ended^April§0, 2003, asdeSfflrifi^d after field audit. 
As indicated on the summary page of this notie6T$143,T52-is due yoiiija^lityf This amount will 
be applied to your outstanding balance. The oroeUa rill be cffo c^e^oiSmbQx 22. 2005. If there 
is cause for not making the offset, please notify us immediately. The notification must include an 
explanation and supporting documentation as to why the monies should not be applied. We will 
give your statements consideration when making our determination in applying the 
underpayment to the outstanding balance. 

A request for consideration must be received prior to the effective date of the offset. This can be 
accomplished by contacting the Provider Overpayment/Collection staff at (515) 471-7557. 

I have enclosed the revised Medicare cost report and the final audit adjustment report for your 
records. This audit was completed as a limited scope audit. As a result, not all costs or 
methodologies were reviewed for compliance with Medicare regulations. No approval of these 
costs/methodologies should be implied because of this. 

For your further reference, I have attached the procedures to follow if you wish to appeal this 
settlement. Per HIM-15, section 2425, this settlement determination is subject to reopening three 
years from the date of this letter. 

The Adjustment Report, which was mailed to you under separate cover, reflects individual 
adjustments. Appropriate reference to and citations of applicable law, regulations and general 
instructions used as a basis for these adjustments are included in this report. 

Thank you for your cooperation and assistance. If you have any questbns, please contact me at 

(712)293-5719. 

Sincerely, 

Beau Hultquist 
Senior Auditor 
Provider Audit and Reimbursement 

Enclosures S3 



Cahaba Government Benefit Administrators 
A CMS Contracted Intermediary. 



400 E Court Avenue, Des Moines, IA 50309-2017 
www.iamedicare.com 
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& VmiNO LLP - AUDIT ADJUSTMENT MODULE - Version 1.40a 



PRINT DATE: 07/19/2005 



VALllEY HOSPITAL 



PROVIDER NO.: 43-0027 



FROM-TO: 05/01/2002 - 04/30/2003 



AUDIT ADJUSTMENT REPORT BY ADJUSTMENT NUMBER 



Page : 7 



*** Listing of Adjustments (continued) 
(=-=-) - Adjustments Excluded from Extract 



Adj# 



A012 



Worksheet Component Line Column Description / Cost Center 



E pt A 


HOSP 


21 


1 


Reimbursable Bad D 


E pt B 


HOSP 


27 


1 


All other (See ins 


15 




5 


1 


Bad Debts for Dedu 



As Reported Adjust. Amt 



246,035 
74,917 
32,111 



75 • 
193 • 
499 * 



As Adjusted 

246,110 
75,110 
32,610 



Explanation: Adjust to properly state Medicare bad debts 



Work Paper: 4-5 



Regulation: CMS Pub. 15, Part I, Section 310 



ft v*<*4*j 



Adj# 


Worksheet 


Component 


Line 


Col 


A013 


E pt A 


HOSP 


4 


1 




E pt A 


HOSP 


4.03 


1 




S3 pt 1 




1 


5 




S3 pt 1 




7 


5 




S3 pt 1 




7.01 


5 




S3 pt 1 




11 


5 



Line Column Description / Cost Center 



Percentage of SSI 
Allowable dispropo 
Hospital Adults & 
CORONARY CARE UNIT 
NEONATAL INTENSIVE 
NURSERY 



ported 


Adjust 


. Amt . 


AS 


Adjusted 






0.76 
0.66 






10,897 




(3,529) 




7,368 * 







609 




609 ' 


3,802 




1,252 




5,054* 







1,552 




1,552 ■ 



( 



Explanation: Adjust to properly state T-19 days and the SSI %. 

Work Paper: 16A-13 Regulation: CMS Pub. 15, Part I, Section 2304 
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Ernst * Young KOSTPAK 9 
SIOUX VALLEY HOSPITAL 



HOSPITAL ft HOSPITAL HEALTH CARS COMPLEX STATISTICAL DATA 
SUBMITTED IN LIEU OF CMS 2552-96 
WORKSHEET S-3 



PROVIDER NO. i 43-0027 




RUNV^-rfKi 09-07-2005 

FROM -TO > 05/01/2002 - 04/30/2003 

VERSION 96.62e 



WORKSHEET S-3 



PART I 









I/P Days / 




I/P Day* / 


LTCH 


I/P Days / 


o/p visits / 




O/p Visits / 


None ove red 


O/P Visits / 


Trips 




Trips 


Days 


Trips 


Total 


I a R FTEs 


Title XVIII 


Title XVIII 


Title XIX 


All Patiants 


Total 


4 


4.01 


5 


6 


7 



1. 



2. 

2.01 
3. 
4. 

S. 

6- 

7. 

7.01 

7.02 

8* 

9. 
11. 
12. 
13. 
14. 
14.01 
21. 



25. 

26. 

26.01 

26.02 

27. 

27.01 

27.02 

27.03 

28. 

28.01 



Hospital Adults a Pads, (columns 3, 4, and 5), 

exclude Swing Bed, Observation Bed, and Hospice 

Days. 

HMO 

HMO for Subprovider 

Hospital Adults a Pads. Swing Bed SNF 

Hospital Adults a Pads. Swing Bed NF 

Total Adults and Pads, (exclude Observation Beds) 

INTENSIVE CARE UNIT 

CORONARY CARE UNIT 

NEONATAL INTENSIVE CARE UNIT 

PEDIATRIC INTENSIVE CARE UNIT 

BURN INTENSIVE CARE UNIT 

SURGICAL INTENSIVE CARE UNIT 

Nursery 

Total (see instructions) 

RPCH/CAH visits 

SUBPROVIDER 

SUBFROVTDER II 

HOSPICE 

Oupatient Rehab. Provider (specify) 

RHC/FQHC (specify) 

Total (sum of lines 12-24) 

Observation Bed Days 

Subprovider I 

Subprovider II 

Ambulance Trips I 

Ambulance Trips II 

Ambulance Trips III 

Ambulance Trips IV 

Employee discount days (see instru.) 

Employee discount days, Subprovider (see instru.) 



34,752 

980 







34,752 

3,213 

1,090 



21 







39,076 

4,681 , 
1,975 « 




240 « 





168 , 


















7,368 





7,368 



609 

5,054 




1,552 

14,583 



370 







73,404 







73,404 

5,801 

1,959 

10,022 

1,632 





4,954 

97,772 



7,228 

6,494 





1,277 





17-72 



0.00 
3.32 
0.00 



21.04 



